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UNITED STATES V. FOO DUCK 

(163 Federal Keporter, 440) 
July 11, 1908 

Hunt, District Judge. Appeal from an order of deportation made by 
the United States Commissioner at Missoula, Mont. 

The facts, as agreed upon by the United States attorney and counsel 
representing the defendant, a Chinaman, are substantially as follows: 
The father of the defendant is a Chinaman, a merchant, in Missoula, 
Mont., and has been engaged in the mercantile business in that city for 
over fifteen 3'ears. The defendant is now over twenty-three years old. He 
arrived in the United States in May, 1901, when he was over sixteen years 
old. Ho has a certificate issued under the treaty between the United 
States and China, and in apparent conformity with section 6 of the act of 
Congress approved July 5, 1884 (28 Stat. 116, c. 220 [U. S. Comp. St. 
1901, p. 1307]). In this certificate he gave his former and present 
occupation as student. After the defendant arrived in Missoula, he 
worked as a cook and waiter at different times for several years. Part 
of the time he was helping the matron at the University of Montana, 
which is situated in Missoula, and while in this position, with the aid of 
the matron, he studied the English language, and learned to speak and 
read and write the same. He speaks English quite well, wears short hair, 
dresses as an American, and has evidently studied considerably. 

As no question of fraud is in the case, the point for decision is this : 
where a minor comes to the United States from China for the purpose of 
joining his father, who is a merchant lawfully domiciled in the United 
States, and thereafter, during his minority, such minor labors and studies 
in the United States, is he entitled to remain in the United States after 
attaining his majority, or is he liable to deportation? In my opinion 
such a person is lawfully entitled to remain within the United States. 
The boy, while a minor, acquired a right of domicile by virtue of his 
father having such a right; that is, the father's domicile being in this 
country, as the parent, he had a right to ha\'e his minor child enter. 
Ex parte Fong Yim, (D. C.) 184 Fed. 988. This right was independent 
of any provision for certificate or compliance with other provisions of 
the law. U. S. v. Mrs. Que Lim, 176 U. S. 459, 20 Sup. Ct. 415, U 
L. Ed. 544. The minor really had no occupation when he entered: 
hence was not within the purview of section 6, relating to those who 
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must obtain certificates. The reasoning which led to the construction 
of the statute whereby it was decided that the wife of one who is himself 
entitled to enter may enter without any certificate is applicable also to 
the case of a minor child of one so entitled to enter. Both are natural 
and lawful dependents upon the one who may lawfully have established 
his domicile in the United States. As the Supreme Court has said : 

In the case of the minor children, the same result must follow as in that of 
the wife. All the reasons which favor the construction of the statute as exempt- 
ing the wife from the necessity of procuring a certificate apply with equal force 
to the ease of minor children of a member or members of the admitted classes.. 
They come in by reason of their relationship to the father, and, whether they 
accompany or follow him, a certificate is not necessary in either case. When 
the fact is established to the satisfaction of the authorities that the person 
claiming to enter, either as wife or minor child, is in fact the wife or minor 
child of one of the members of a class mentioned in the treaty as entitled to 
enter, then that person is entitled to admission without the certificate. 

V. 8. v. Chin Sing, (D. C.) 153 Fed. 590, is remarkably like the case 
of this appellant. There the defendant entered the United States in 
1898, when he was fourteen or fifteen years old, and joined his father, and 
worked as a helper in his father's store. Upon proceedings had under 
deportation statutes, Judge Wolverton held that the son had a right to- 
enter without first procuring the certificate, as required by section 6 of 
the exclusion act, and that having come to the country while a minor, and 
being the son of a resident Chinese merchant, the defendant was lawfully 
entitled to remain in the United States. The decision of Judge Wolverton 
was rendered April 8, 1907, thus showing that the minor, who was four- 
teen or fifteen years old when he entered the United States in 1898, was 
twenty-three or twenty-four years of age when the court decided that he 
was lawfully entitled to remain. 

The court, however, is asked whether the case before it is not to be 
distinguished because of the fact that the appellant worked as a laborer 
from and after the time he attained his majority. The answer is that : 
having rightfully entered this country as a minor, and not with intent to 
become a laborer, he has not forfeited a right to remain by working as a 
laborer since he was twenty-one. In other words, his coming having been 
rightful, the fact that, when emancipated, he followed the pursuit of a 
class of persons who are not entitled to enter, did not operate to deprive 
him of the right to remain. It is the coming of Chinese laborers into 
our country that the act is aimed against, and not the expulsion of 
persons who are here, not having come as laborers, but as children, and 
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who, perchance, have become laborers in America after they have attained 
legal age. 

My judgment is that the defendant has shown a lawful right to be in 
the United States, and to remain here, without regard to the certificate 
held by him. 

He will be discharged. 



IN BE BUNTARO KUMAGAI 

(163 Federal Reporter, 922) 
September S, 1908 

Hanfoed, District Judge. This applicant for naturalization is an 
educated Japanese gentleman, and, in support of his petition to be 
admitted to citizenship, he presents a certificate showing that at the 
expiration of a term for which he enlisted as a soldier in the regular 
army of the United States he was honorably discharged. There appears 
to be no objection to his admission to citizenship on personal grounds, 
and the court has given no consideration to any questions which might 
be raised of a formal character; the intention of the court being to rest 
its decision denying the application on the single ground that Congress 
has not extended to Japanese people not born within the United States 
the privilege of becoming adopted citizens of this country. 

It is the inherent right of every independent nation to determine for 
itself and according to its own Constitution and laws what persons shall 
enjoy the rights and privileges of citizenship, and our Constitution 
declares that : 

All persons bom or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the state wherein they 
reside. 

That is a broad provision, and comprises children of all aliens subject 
to the jurisdiction of our government without distinction as to race or 
color ; the only exceptions being children of alien parents not subject 
to the jurisdiction of the United States. United States v. Wong Kim 
Ark, 169 U. S. 665, 18 Sup. Ct. 456, 42 L. Ed. 890. By our Constitu- 
tion the power to provide for the naturalization of aliens is vested in 
Congress, the courts have no power to admit aliens to citizenship, other- 
wise than in accordance with the laws which Congress has enacted, and 



